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Abstract 
“Trial by media” sits at the fault line between freedom of expression and the right to a fair trial. 

This paper compares regulatory approaches in the United Kingdom, the United States, and 

India, focusing on how each system calibrates constitutional values, statutory controls, case 

law, and self-regulatory codes to manage prejudicial publicity. The UK’s strict liability 

contempt model (triggered by “active” proceedings) places ex ante limits on publications; the 

USA relies on post-publication judicial remedies and courtroom management tools under a 

highly speech-protective First Amendment; India blends contempt powers with constitutional 

fair-trial guarantees but struggles with enforcement and newsroom incentives. We conclude 

with a reform menu combining targeted postponement orders, enforceable ethics baselines, and 

due-process-oriented platform policies. 
Keywords: Trial by Media, Self-regulatory, First Amendment, Post-publication 

1. Introduction 

Media coverage of live criminal proceedings occupies a complex position within democratic 

societies, functioning simultaneously as a mechanism for transparency and a potential disruptor 

of justice [1]. On one hand, timely and accurate reporting of criminal trials can enhance public 

understanding of the legal process, mobilize civil society for necessary reforms, and hold state 

authorities accountable for their actions [2]. The exposure of wrongful prosecutions, 

investigative lapses, or procedural abuses often originates from investigative journalism, 

underscoring the value of an informed and vigilant press [3]. On the other hand, the very 

immediacy and reach that empower the modern media—fueled by 24×7 news cycles, real-time 

social media updates, and algorithmically amplified content—can compromise the integrity of 

legal proceedings [4]. Prejudicial reporting may create an environment in which jurors, 

witnesses, and even judicial officers are influenced, consciously or subconsciously, by public 

narratives rather than admissible evidence [1]. This contamination of the judicial process can 

manifest in multiple forms: biased jury selection, erosion of the presumption of innocence, 

intimidation or coaching of witnesses, and undue pressure on investigative agencies to align 

with prevailing public sentiment [2].  

The conflict between media freedom and the judiciary’s duty to ensure a fair trial has been 

sharpened by sensational coverage of high-profile cases. Beginning with the 1807 Aaron Burr 

trial in the US, the issue later appeared in England and is now prominent in India. Like their 

US and UK counterparts, Indian courts face the challenge of balancing the media’s right to 

inform with an accused’s right to due process. Both institutions aim to uphold truth and 

democratic principles, yet they clash when media publicity before trial risks prejudicing 

proceedings. While the press claims a duty to investigate and inform under the right to free 

expression, the judiciary warns that pre-trial publicity can undermine the presumption of 

innocence, influence witnesses, deter legal representation, and erode public trust when verdicts 

differ from public opinion. The US, UK, and India share common-law roots and similar 

constitutional guarantees—freedom of speech (US First Amendment, Indian Article 19(1)(a)) 

and fair trial rights (US Sixth Amendment, Indian Article 21). US Supreme Court rulings 

evolved from the “presumed prejudice” standard (Rideau v. Louisiana) to “reasonable 
likelihood” (Sheppard v. Maxwell), and finally the “totality of circumstances” test (Murphy v. 

Florida). While recognizing dangers of prejudicial coverage, US courts generally prioritize 

press freedom, offering remedies like changing venue, delaying trials, sequestering juries, or 

restricting extrajudicial statements. 
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In contrast, UK courts have leaned more toward protecting fair trials, using the “presumed 

prejudice” test and sometimes halting prosecutions when prejudicial publicity is likely to 

influence juries (R. v. Evening Standard). They assess the nature, timing, and likely impact of 
published material, often restricting information flow to safeguard impartiality. 

The tension lies in reconciling three fundamental democratic values—freedom of expression, 

open justice, and the right to a fair trial—each of which carries constitutional weight yet can 

come into direct conflict when trials unfold under intense media scrutiny [3]. Given the 

divergent constitutional traditions, statutory frameworks, and judicial philosophies of different 

countries, a comparative analysis becomes essential to map the regulatory responses to this 

challenge [4]. This paper examines how the United Kingdom, the United States, and India 

approach the regulation of prejudicial publicity in criminal cases, focusing on (i) the legal 

instruments and doctrines in place; (ii) the mechanisms and consistency of their enforcement; 

and (iii) the extent to which best practices can be adapted across jurisdictions without 

undermining foundational democratic principles. 

Law Commission of India on Source Protection and Trial Fairness (Reports 93 & 200)( 

1983 & 2006)[5] 

Reading UK’s qualified privilege for court reporting and source protection against India’s 

needs, the Commission underscores that protecting sources (to encourage whistleblowing) and 

protecting trials (to ensure fairness) are complementary, not antagonistic. It recommends clear 

statutory defences (fair and accurate reports; innocent publication) and graduated remedies 

(warnings, postponements, only then contempt). Conclusion: import the clarity and defences 

architecture of UK law while retaining Indian constitutional balances; avoid US-style near-

immunity yet resist overbroad gags. Critical frame: institutional design + balancing tests. 

lawcommissionofindia.nic.in 

Madhavi Goradia Divan, Facets of Media Law(2006)[6] Divan’s doctrinal treatise places 

Indian free-speech and contempt rules alongside UK and US comparators. Her chapters on 

Contempt of Court and Reporting Judicial Proceedings foreground the UK’s strict liability rule 

and postponement orders versus the US’s high bar for prior restraint, extracting lessons for 

India’s post-Sahara environment. She concludes Indian courts should prefer precise, time-

bound reporting controls over sweeping gags, and emphasises newsroom due diligence on sub 

judice matters. Critical lens: constitutionalism and rule-of-law pragmatism, treating 

proportionality and foreseeability as guardrails to prevent chilling effects while preserving trial 

integrity. Internet ArchiveGBVEBC Webstore 

Law Commission of India, Report No. 200 (“Trial by Media: Free Speech vs Fair 

Trial”)(2006)[7] This institutional Indian work diagnoses prejudicial publicity and 

recommends targeted reforms—calibrating contempt law, clearer “active proceedings” 

triggers, and court-ordered postponements—to reconcile Article 19(1)(a) with Article 21 fair-

trial rights. Reading UK strict-liability contempt (post-Sunday Times v UK) against US First 

Amendment doctrine (Sheppard, Nebraska Press), the Report argues India should adopt 

proportionate, content- and timing-sensitive restraints rather than blanket prior restraints. 

Conclusion: Indian courts should wield a least-restrictive, case-specific toolkit 

(postponements, venue changes, and guidance to police/lawyers) instead of punitive, speech-

chilling contempt. Critical frame: proportionality + “open justice vs. fair trial” balancing, 

borrowing ECHR foreseeability and US harm-minimisation logic. 

lawcommissionofindia.nic.inIndian Kanoonlatestlaws.com 

Commentary on Sidhartha Vashisht @ Manu Sharma v. NCT of Delhi (Jessica 

Lal)(2010)[8] Indian scholarly and practitioner commentary on media pressure and appellate 

correction uses Manu Sharma as a touchstone to weigh watchdog journalism against mob-trial 

narratives. Set against UK contempt jurisprudence and US jury-sequestration tools, these 

analyses conclude that Indian courts must separate exposure of investigative failures (valuable) 
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from prejudgment of guilt (pernicious), and where necessary, deploy postponement orders and 

judicial warnings rather than blanket gags. Critical frame: public-sphere theory (Habermas) 

blended with trial-fairness constitutionalism. Indian KanoonWikipedia 
Applied Analyses of UK Themes: AG v Associated Newspapers (Bellfield)(2012)[9] Indian 

media-law commentators often use this UK ruling to illustrate headline prominence, timing, 

and audience reach as decisive in strict-liability contempt. Transposed to India, it suggests 

editors must audit what, when, and how loudly they publish once proceedings are “active.” 

Conclusion: a risk-of-serious-prejudice yardstick—routinely used by UK courts—can 

discipline Indian reportage without chilling public-interest journalism, complementing 

Sahara’s postponement model. Critical frame: risk-assessment pragmatism within 

proportionality. 5RB BarristersInforrm's Blog 

Gautam Bhatia, Offend, Shock, or Disturb: Free Speech under the Indian 

Constitution(2016)[10] Bhatia situates “trial by media” within India’s evolving Article 

19(1)(a)/19(2) jurisprudence, contrasting ECHR proportionality with India’s post-Puttaswamy 

rights framework and the US’s skepticism toward prior restraints. He argues that narrow 

tailoring and evidence-based risk must govern any restraint: postponement orders (as in Sahara) 

are constitutionally preferable to contempt prosecutions, provided the risk of serious prejudice 

is concrete. Conclusion: India can synthesize UK-style clarity and timing rules with US-style 

distrust of prior restraints, producing a calibrated standard protective of both trials and speech. 

Critical theory: rights-based proportionality with a public-reason justification for any speech 

restriction. Academic Oxford 

Abhinav Chandrachud, Republic of Rhetoric: Free Speech and the Constitution of 

India(2017)[11] Chandrachud’s historical analysis shows India’s speech limits owe much to 

colonial continuities, which complicates importing US First Amendment absolutism. He reads 

UK cases like Sunday Times (demanding clarity, foreseeability, proportionality) against India’s 

constitutional text to argue for precise standards over ad hoc contempt. Conclusion: durable 

reform requires codified, foreseeable media-trial rules (trigger points, protected court 

reporting, and targeted postponements) rather than case-specific moralising. Critical frame: 

legal-historical institutionalism—how past design choices shape present doctrinal possibilities. 

Law and Other ThingsThe Wire 

S. Jain, “Sahara v. SEBI: Prior Restraint, Postponement Orders and Free Press” 

(SSRN)(2015)[12] Analyzing the Supreme Court’s postponement-orders solution in Sahara 

India Real Estate v. SEBI (2012), Jain reads it beside the UK’s Contempt of Court Act approach 

and the US’s Nebraska Press limits on gag orders. He concludes Sahara crafts an India-specific 

middle path: content-neutral, time-limited postponements when a real risk to fairness exists, 

with courts required to justify necessity and narrowness. Critical frame: structured 

proportionality (suitability, necessity, balancing), aligning Indian practice with ECHR 

methodology while resisting US-style near-absolutism. SSRNIndian KanoonManupatra 

Academy 

Sneha Mohanty & Vrinda Bhandari, “R.K. Anand v. Registrar, Delhi HC: Media Stings 

and Contempt” (NSLR)(2019)[13] Through the BMW-hit-and-run sting case, the authors 

probe the limits of investigative journalism vis-à-vis trial integrity. Sett g Indian contempt 

doctrine next to the UK’s substantial risk/serious prejudice test and US hostility to prior 

restraints, they argue for source- and method-sensitive standards: stings exposing obstruction 

may aid justice, but sensational framing risks tainting witnesses/juries. Conclusion: courts 

should sanction interference, not reportage per se; calibrate remedies (warnings, jury 

instructions, or postponements) to actual prejudice. Critical frame: democratic accountability 

+ harm-based analysis. nslr.inIndian Kanoonin  

Contemporary Indian Op-Eds/Explainers on Media Trial (e.g., Drishti Judiciary; 

Gautam Bhatia, Hindustan Times)( 2023–2024)[14] Recent Indian public-law commentary 
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distills comparative lessons for newsrooms: align with ECHR-style foreseeability (clear 

triggers; avoid past-conviction material), prefer UK-style postponements for sensitive phases, 

and adopt US-style courtroom remedies (jury instructions, sequestration where applicable). 
Conclusion: India’s best path is editorial self-regulation + narrowly tailored judicial tools, not 

expansive contempt. Critical frame: normative media theory (social responsibility of press) 

intersecting with constitutional proportionality. Drishti JudiciaryHindustan Times 

2. Methodology 

This is a doctrinal and comparative analysis drawing on constitutional provisions, statutes, 

leading cases, and media-regulation codes. The study synthesizes: UK Contempt of Court 

Act 1981 and key cases; US Supreme Court precedent on prior restraints, courtroom remedies, 

and lawyer speech; Indian constitutional jurisprudence, the Contempt of Courts Act 1971, 

and Supreme Court guidance on postponement orders. Secondary sources include law 

commission reports and press-standards frameworks. 

3. The United Kingdom 

3.1 Constitutional and Statutory Framework 

Article 10 of the European Convention on Human Rights (ECHR) guarantees the 

fundamental right to freedom of expression, encompassing the freedom to hold opinions and 

to receive and impart information without interference from public authorities. However, this 

right is not absolute. The provision allows for lawful restrictions when necessary in a 

democratic society, including for “maintaining the authority and impartiality of the judiciary.” 

This qualification recognises that while open discussion and press freedom are vital to 

democracy, they must be balanced against the need to protect the integrity of judicial 

proceedings. Such restrictions aim to ensure that trials are conducted fairly and without undue 

external influence, thereby preserving public confidence in the justice system. 

The Contempt of Court Act 1981 provides the principal statutory framework in the UK for 

regulating prejudicial publicity in active legal proceedings. Sections 1 and 2 establish the “strict 

liability rule,” meaning that intent to cause prejudice is irrelevant—if a publication creates a 

“substantial risk” that the course of justice in active proceedings will be “seriously impeded or 

prejudiced,” it can amount to contempt. Proceedings become “active” for the purposes of the 

Act generally from the point of arrest or the formal laying of charges. This framework is 

designed to prevent media coverage from influencing juries, witnesses, or even judicial 

decision-making during sensitive stages of a case. 

Defences under the Act provide important safeguards for freedom of expression. Under 

Section 3, the “innocent publication” defence protects those who publish material without 

knowledge (and no reason to suspect) that proceedings are active. Section 4(1) offers protection 

for fair and accurate “contemporary reports” of public court proceedings, reflecting the 

principle of open justice. Section 5 shields the discussion of public affairs, provided it is not 

intended to interfere with specific legal proceedings. Section 10 safeguards the public interest 

in protecting journalistic sources, recognising that source confidentiality is vital for 

investigative reporting and whistleblowing. These defences collectively ensure that necessary 

reporting can continue without unduly infringing judicial fairness. 

Postponement orders under Section 4(2) allow courts to postpone the reporting of specific 

parts of proceedings to avoid prejudicing the administration of justice. This measure is often 

applied where early disclosure of sensitive evidence could influence jurors in related trials or 

in separate but connected proceedings. The order ensures that potentially prejudicial material 

is withheld from the public domain until it is safe to publish without undermining trial fairness. 

Postponement orders thus serve as a proactive tool for balancing the competing imperatives of 

open justice and fair trial rights. 
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3.2 Case Law Themes 

the balance between open justice and fair-trial protection by insisting that any restriction on 

press freedom be both “prescribed by law” (clear and foreseeable in scope) and “necessary in 
a democratic society” (proportionate to a pressing need). The Court held that the English law 

of contempt, as applied to restrain The Sunday Times from publishing public-interest reporting 

on the pending civil settlements, violated Article 10 because the legal standard was too vague 

and the blanket restraint disproportionate to the risk to justice. The ruling directly catalysed 

UK reform: Parliament codified and clarified sub judice contempt in the Contempt of Court 

Act 1981 and equipped courts with targeted tools—most notably s.4(2) postponement orders—

to manage prejudicial risk with greater precision rather than through broad prior restraints. 

HUDOCGlobal Freedom of ExpressionIndian Kanoonconsult.justice.gov.uk 

Subsequent Attorney General references: a pragmatic, fact-sensitive “substantial 

risk/serious prejudice” test: Post-1981 case law applies s.2(2)’s strict-liability rule in a 

grounded, evidence-driven way: courts ask whether a particular publication creates a 

substantial (real, not theoretical) risk that justice in the specific active proceedings will be 

seriously impeded or prejudiced, proven to the criminal standard. In doing so, judges look 

closely at headline prominence and tone, the timing relative to arrest/charge and trial, the 

content (especially material not before the jury, e.g., prior convictions), and the medium’s reach 

(print circulation, online virality). Illustratively, the Court of Appeal in AG v News Group 

Newspapers stressed practical risk assessment; the Divisional Court in AG v MGN Ltd found 

that vilifying coverage created a substantial risk of impeding the defence; and in AG v 

Associated Newspapers & MGN the court held that articles published during the Levi Bellfield 

trial introduced highly prejudicial material not before the jury—each reinforcing that liability 

turns on concrete risks shaped by headline, timing, and audience reach. The Law Commission 

has distilled these principles: the risk must be substantial and serious, and courts will convict 

only if “sure” the publication created that risk. 5RB BarristersCaseMineCourts and Tribunals 

Judiciaryconsult.justice.gov.uk 

3.3 Practical Effect 

In practice, the UK model prioritizes risk management at the earliest stage of reporting, 

effectively “front-loading” safeguards to prevent prejudicial publicity. Publishers and 

broadcasters, particularly those in mainstream and tabloid media, routinely submit contentious 

stories for pre-publication legal vetting to ensure compliance with the Contempt of Court Act 

1981. This culture of proactive checking is reinforced by the knowledge that sensational or 

speculative coverage, once proceedings are deemed “active,” can attract strict-liability 

contempt sanctions regardless of intent. As a result, media outlets adopt a generally cautious 

approach when covering ongoing criminal matters. The judiciary complements this 

environment by employing targeted procedural tools—most notably postponement orders 

under section 4(2)—to manage specific risks of prejudice without imposing sweeping, long-

term restrictions on press freedom. This combination of self-regulation, legal advice, and 

judicial intervention has fostered a balance in which open justice is preserved, fair trial rights 

are protected, and wholesale gagging of the media remains a rare exception rather than the 

norm. 

4. The United States 

Constitutional Baseline: In the United States, the constitutional starting point is the First 

Amendment, which affords strong protection to freedom of speech and the press. Since Near 

v. Minnesota (1931), the U.S. Supreme Court has treated prior restraints—government orders 

that prohibit publication before it occurs—as presumptively unconstitutional, permissible only 

in the most exceptional circumstances. In practice, this means that attempts to impose blanket 

bans on reporting about ongoing criminal proceedings almost always fail. A landmark 

reaffirmation came in Nebraska Press Ass’n v. Stuart (1976), where the Court struck down a 
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trial court’s gag order on the press, holding that less restrictive alternatives must be tried before 

limiting publication. Instead, U.S. courts rely on case-management remedies under the Due 

Process Clause to preserve fair trial rights. These measures, articulated in Sheppard v. Maxwell 
(1966), include changing the venue to a different jurisdiction, sequestering jurors to shield them 

from media coverage, granting trial continuances to let publicity subside, conducting careful 

and extensive voir dire to screen for bias, issuing clear juror admonitions to disregard outside 

information, and insulating witnesses or proceedings from undue exposure. Together, these 

tools place the burden of managing prejudice squarely on the judicial process rather than on 

restricting the press. 

Access & Lawyer Speech: While the First Amendment protects press freedom, the Supreme 

Court has recognized that the public and media enjoy only a qualified right of access to 

courtrooms and judicial records. This principle, established in Richmond Newspapers v. 

Virginia (1980) and extended in Press-Enterprise Co. v. Superior Court (Press-Enterprise I, 

1984; Press-Enterprise II, 1986), means that access can be restricted only if there is an 

overriding interest—such as protecting a fair trial—that is essential and narrowly tailored. 

Attorneys, however, are held to stricter speech standards than journalists. In Gentile v. State 

Bar of Nevada (1991), the Court upheld a “substantial likelihood of material prejudice” test, 

allowing limits on lawyer speech outside the courtroom to prevent influencing jurors or tainting 

proceedings. Additionally, the Court has recognized that prejudicial pre-trial publicity can, in 

extreme cases, invalidate convictions—as in Rideau v. Louisiana (1963) and Irvin v. Dowd 

(1961)—when community exposure to inflammatory coverage is so pervasive that an impartial 

jury cannot realistically be seated. 

Practical Effect: In practical terms, the U.S. model reflects a deep institutional trust in 

counterspeech and judicial management over restrictive publication controls. News 

organizations operate with significant expressive latitude, rarely facing pre-publication bans, 

even in high-profile criminal cases. The expectation is that the legal system will counteract the 

effects of prejudicial publicity through procedural safeguards inside the courtroom, rather than 

by silencing the press outside it. This approach prioritizes open public discourse but places the 

primary responsibility for safeguarding due process on judges, lawyers, and trial 

administrators. The trade-off is that while freedom of the press remains robust, the effectiveness 

of fair-trial protections depends heavily on judicial vigilance and the willingness to employ 

strong in-court remedies when publicity risks overwhelming impartial adjudication. 

5. India 

Constitutional & Statutory Architecture: India’s framework strikes a formal balance 

between robust speech rights and fair-trial protections. Article 19(1)(a) guarantees freedom of 

speech and of the press, but Article 19(2) permits “reasonable restrictions” for, among other 

aims, contempt of court, defamation, and public order—the doctrinal doorway for curbing 

prejudicial publicity. Fair-trial guarantees flow from Article 21 (“life and personal liberty”), 

which the Supreme Court has read to include due process, speedy and fair trial, and dignity; 

this anchors courtroom management tools that limit speech only when necessary to protect 

adjudicative integrity. The Contempt of Courts Act, 1971—especially s.2(c) on criminal 

contempt—covers publications that “scandalize or tend to scandalize” the court, prejudice or 

interfere with pending proceedings, or obstruct the administration of justice, creating liability 

even without proof of intent when harm to trial fairness is real. Alongside hard law sit sectoral 

and self-regulatory regimes: the Press Council of India Act, 1978 (with PCI norms on accuracy, 

restraint, and sub judice matters), the NBDSA guidelines for news broadcasters (ethics, 

attribution, avoiding prejudgment), and the Cable Television Networks (Regulation) Act, 1995 

with its Programme/Advertising Codes (no content that prejudices judicial process or incites 

disobedience to law). Together, these instruments form a layered system: constitutional 
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guarantees at the apex, contempt as the enforcement lever, and media codes as front-line 

guardrails that promote restraint before courts must intervene. 

Supreme Court Guidance: Judicial doctrine has repeatedly cautioned against “press trials.” 
In In re: P.C. Sen (1969) and Saibal Kumar Gupta v. B.K. Sen (1961), the Court warned that 

conducting a parallel adjudication in the media risks subverting the forum of proof and cross-

examination, and may amount to contempt where reporting crosses from information to 

prejudgment. In R.K. Anand v. Registrar, Delhi High Court (2009), arising from the BMW-trial 

sting, the Court condemned methods that distort process integrity, clarifying that while 

investigative journalism can expose wrongdoing, stings and sensational framing that taint 

witnesses, counsel, or the fact-finding process invite contempt and sanctions. The Court’s most 

structured tool came in Sahara India Real Estate Corp. v. SEBI (2012), which recognized 

postponement orders—narrow, time-bound restraints issued under inherent powers—to avert a 

“real and substantial risk” to trial fairness (an Indian analogue to the UK’s s.4(2) 

postponements), preferred over broad prior restraints. Later, K.S. Puttaswamy v. Union of India 

(2017) constitutionalized privacy, reinforcing dignitary interests and legitimizing limited 

anonymity or reporting controls in sensitive matters (e.g., sexual-offence survivors, juveniles, 

sealed-cover material) where publication risks disproportionate harm to individuals and to the 

integrity of adjudication. 

Practical Effect: On the ground, India combines strong constitutional text and potent contempt 

powers with uneven enforcement and variable newsroom compliance. Because self-regulatory 

codes (PCI/NBDSA) are non-binding and market incentives (TRPs, click-through, social-

media virality) reward sensationalism, pre-trial narratives sometimes outpace courtroom 

facts—especially in multilingual, 24×7 broadcast and digital ecosystems. Courts can and do 

issue postponement orders post-Sahara, but they remain sparingly used and typically limited to 

narrow windows or highly sensitive proceedings; more often, judges rely on case-management 

(admonitions, controlled access, sealing limited materials) rather than sweeping gags. Where 

coverage crosses into prejudgment, witness intimidation, or leakage of inadmissible material, 

contempt threats act as a backstop—but thresholds are applied cautiously to avoid chilling 

legitimate reporting. The net result is a hybrid model: high constitutional protection for speech, 

targeted judicial tools to safeguard Article 21 fair-trial rights, and a practical dependence on 

editorial self-restraint and professional ethics—which, when absent, produce the very gaps that 

fuel calls for clearer, enforceable media-trial standards. 

6. Comparative Analysis 

Category United Kingdom 

(UK) 

United States of 

America (USA) 

India 

Structural 

Approach 

Statute-driven, ex 

ante risk control – 

The UK follows a 

statute-based model 

under the Contempt 

of Court Act 1981, 

applying strict 

liability rules once 

proceedings are 

“active.” Media 

houses and publishers 

must assess legal 

risks before 

publishing, with legal 

Constitution-driven, ex 

post courtroom fixes – 

Guided by the First 

Amendment, the USA 

prioritizes press 

freedom, imposing very 

high thresholds for prior 

restraint. Remedies are 

applied after 

publication, mainly 

within the trial process 

rather than via pre-

publication censorship. 

Hybrid system – 

Combines 

constitutional 

protections for fair trial 

(Article 21) and free 

speech (Article 

19(1)(a)) with contempt 

laws under the 

Contempt of Courts 

Act, 1971 and 

voluntary codes. No 

single, comprehensive 

statutory scheme, 

resulting in inconsistent 
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advisers playing a 

preventive role. 

deterrence and 

enforcement. 

Doctrinal 

Thresholds 
“Substantial risk of 
serious prejudice” – 

Clearly defined 

statutory threshold 

triggered once 

proceedings are 

“active.” Courts 

assess whether 

publication poses a 

real and substantial 

risk of prejudicing 

trial fairness. 

Highest protection 
standard – Prior 

restraint is almost 

impossible unless 

there’s a “clear and 

present danger” of 

serious harm to trial 

fairness. Restrictions 

often target lawyer 

speech, not media, 

relying on jury 

management to mitigate 

prejudice. 

Language similar to 
UK via Sahara India 

case – Supreme Court 

allows “postponement 

orders” if content risks 

interfering with justice. 

However, no unified 

statute; thresholds vary 

by case, and 

enforcement is 

inconsistent. 

Remedies 

for 

Prejudicial 

Publicity 

Postponement orders, 

fines, or contempt 

proceedings. The 

court can delay 

reporting until 

proceedings 

conclude. 

Change of venue, voir 

dire (careful jury 

selection), jury 

sequestration, and 

judicial instructions to 

jurors. Media 

restrictions are rarely 

direct; trial management 

is the main tool. 

Postponement orders 

(as per Sahara India 

ruling), contempt 

proceedings, and 

selective enforcement 

of broadcast codes. 

Reliance on judicial 

discretion leads to 

varying outcomes. 

Institutional 

Capacity 

Strong pre-

publication legal 

vetting within 

newsrooms, often 

advised by in-house 

counsel. Credible 

threat of sanctions 

ensures compliance. 

Media bodies are 

trained in contempt 

law nuances. 

High institutional 

expertise in jury-trial 

management – judges 

and lawyers are trained 

to mitigate external 

influences via 

procedural safeguards. 

Little reliance on media 

restraint. 

Mixed judicial forums, 

huge case volume, and 

varied media 

compliance create 

uneven application. 

Many media houses 

lack formal legal 

vetting systems, relying 

instead on post-

publication damage 

control. 

Media & 

Platform 

Ecosystems 

Strict liability applies 

to digital and print 

outlets, including 

online editions of 

newspapers. Social 

media posts can also 

fall under contempt if 

they pose substantial 

risk. 

Strong reluctance to 

impose platform-level 

restrictions – Section 

230 of the 

Communications 

Decency Act shields 

platforms from liability 

for user content. 

Responsibility lies with 

individuals, not 

intermediaries. 

Broadcast codes and 

Press Council 

guidelines exist, but 

social media is largely 

governed by platform 

policies and general 

criminal/civil law. No 

dedicated statutory 

control for digital 

virality. 

Impact of 

Digital 

Virality 

Compresses time 

between event and 

public reaction, 

reducing scope for 

Accelerated public 

opinion formation via 

social media, but legal 

remedies are still trial-

Weak enforcement 

against viral 

misinformation; mixed 

regulatory coverage 
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judicial intervention 

before prejudice 

occurs. UK law’s 

strict liability reaches 

online reporting 

quickly. 

based, not platform-

regulatory. Viral 

narratives often persist 

until trial concludes. 

means social media 

content often escapes 

timely judicial control, 

especially in regional 

languages. 

7. What Travels Well? (Cross-Jurisdictional Lessons) 

Targeted postponement orders, as developed in the UK and selectively in the US, work on the 

principle of precision over blanket bans. Rather than imposing sweeping gags that risk 

infringing free expression, these orders are calibrated to specific factors: the procedural stage 

of the case (pre-trial, during trial, or deliberation phase), the likely reach and demographic of 

the audience, and the time window in which the risk of prejudice is most acute. For example, 

a postponement could bar publication of certain sensitive evidence only until jury selection is 

complete, allowing media freedom to resume once the risk window passes. In India, where 

postponement orders exist through Sahara India jurisprudence but lack uniform statutory 

procedure, the adoption of UK-style targeted orders could make them more predictable and 

less prone to constitutional challenges. Courtroom toolkits from the US provide a structural 

alternative to speech restrictions by focusing on jury insulation rather than content suppression. 

This includes robust voir dire (intensive questioning of prospective jurors to assess bias), 

tailored written instructions that remind jurors to disregard outside media, and sequestration 

(isolating jurors during trial) in high-profile cases. Venue changes—moving trials to 

jurisdictions less saturated by media coverage—also reduce prejudicial exposure. These tools 

are largely underused in the UK’s judge-led trials and in India’s mixed system but could offer 

procedural safeguards without infringing media freedoms. 

The UK’s codified clarity in contempt law could translate into India via a formal “Sub Judice 

& Fair Trial Reporting Code” enacted as a statutory instrument. Such a code would harmonize 

scattered legal principles and voluntary media guidelines into one enforceable framework. It 

would specify the types of content that are impermissible during active proceedings (e.g., 

character attacks, speculative guilt narratives, leaked confessions) and introduce graduated 

penalties: small fines for inadvertent breaches, higher fines or suspension for repeat offenders, 

and mandatory corrections/apologies. This would reduce the current reliance on ad hoc judicial 

interpretation and encourage consistent newsroom compliance. 

Adopting US-style Gentile-line restrictions on lawyer and police speech—named after Gentile 

v. State Bar of Nevada (1991)—would prevent trial participants from turning press briefings 

into parallel trials. Such rules would limit statements that pose a “substantial likelihood of 

materially prejudicing” proceedings. In India and the UK, adapting these constraints with 

explicit sanctions for breaches could curtail the most damaging pre-trial leaks, such as 

speculative evidence interpretations or character defamation by officials. 

India’s privacy jurisprudence in Justice K.S. Puttaswamy v. Union of India (2017) could inspire 

more robust anonymity and dignity protections for victims, witnesses, and accused in sensitive 

matters (e.g., sexual offences, child witnesses, domestic abuse). While anonymity exists in all 

three jurisdictions, its enforcement is inconsistent. Explicit statutory rules with meaningful 

sanctions—automatic content removal, fines, or contempt charges—would protect individuals 

from retraumatization or digital harassment while preserving core open justice principles. 

Finally, platform protocols represent a cross-jurisdictional gap. Courts could adopt rapid-

response mechanisms to alert major social media platforms when a postponement order or 

reporting restriction is in force. This would require platforms to adjust algorithms to 

temporarily de-rank or flag certain content in news feeds, search results, and trending topics. 

Labels could clearly state: “Reporting on certain aspects of this case is temporarily restricted 

by court order.” Such protocols would align online virality with offline legal safeguards, 
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preventing the mismatch between judicial intent and digital reality that currently undermines 

fair trial protections. 

8. Policy Recommendations 

1. India – Introduce a Fair-Trial Reporting Bill defining when proceedings are “active,” 

banning guilt-framing headlines during pendency, standardizing postponement order 

formats, and imposing enforceable obligations on broadcasters and large platforms to label 

sub judice content and down-rank speculative re-enactments. 

2. India – Strengthen platform accountability by requiring timely compliance with court orders 

on content labelling and algorithmic de-prioritization for prejudicial or speculative trial-

related material. 

3. UK – Modernize contempt law guidance to account for algorithmic amplification, treating 

high-reach online trends as aggravating factors when assessing the “substantial risk of 

serious prejudice.” 

4. USA – Enhance jury protection measures by expanding model jury instructions to cover 

social-media exposure risks and implementing juror education programs to improve 

compliance with no-contact rules. 

5. USA – Reduce media-driven sensationalism by promoting court-approved pooled coverage 

arrangements, ensuring fair access for journalists while limiting competitive pressure that 

fuels prejudicial reporting. 

9. Conclusion 

No single model solves the speech-fairness tension. The UK’s ex ante contempt framework, 

the USA’s courtroom-centric protections, and India’s hybrid approach each reflect 

constitutional history and media markets. In the digital environment—where speed and scale 

magnify prejudice—narrow, timely, and enforceable measures work best: calibrated 

postponement orders, disciplined lawyer/police communications, strong privacy guarantees, 

and platform cooperation keyed to court timelines. The shared north star is unchanged: public 

scrutiny of justice without sacrificing the fairness of justice.  
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Appendix:  

Dimension UK USA India 

Core 

Guarantee 

ECHR Art. 10 (qualified) First Amendment 

(strong) 

Art. 19(1)(a) & 21 

(balanced) 

Main Tool Contempt of Court Act 

1981 (strict liability; 

s.4(2) postponement) 

Prior restraint taboo; 

courtroom remedies 

(Sheppard) 

Contempt of Courts Act 

1971; Sahara 

postponement orders 

When Risk 

Triggers 

Proceedings “active” Rarely (publication 

protected) 

Pendency + 

real/substantial risk 

Lawyer 

Speech 

Professional limits Gentile standard Bar Council rules; court 

orders 

Self-

Regulation 

IPSO/Ofcom 

complements law 

Press councils, 

voluntary 

PCI/NBDSA codes 

(non-binding) 

Platforms Increasingly engaged in 

contempt risk 

Largely protected; 

case management 

Mixed—platform TOS 

+ court orders 
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